Annual Shareholders’ Meetings in 2022 – Q&As for listed companies

Reminder: ASMs of listed companies in
spring 2022 – modes of meeting?
> The coronavirus outbreak has had an important impact on
the organisation of Annual Shareholders’ Meetings (ASMs).
In 2021, many companies opted for a hybrid meeting or
a meeting behind closed doors, with or without a webcast
retransmission. With the further relaxation of the COVID-19
restrictions on (large) meetings, most of the exceptional rules
and measures of the past two years, are no longer available
for the 2022 season. This note provides a brief overview of the
general modalities of ASMs and answers recurring questions.
> Under current Belgian legislation, the following meeting
modalities are available for the ASMs of listed companies1:
A. P
 hysical meeting without webcast: meeting held at a
single, physical location; shareholders may attend in person
or may be represented by a proxyholder of their choice;
B. P
 hysical meeting with webcast: same as A above; in
addition, the company webcasts its physical meeting; the
webcast does not constitute a hybrid meeting within the
meaning of Article 7:137 of the Belgian Companies and
Associations Code (“CAC”);
C. H
 ybrid meeting (Article 7:137 CAC): meeting where
electronic means are used in addition to a physical meeting
(i.e. allowing shareholders to choose whether they attend
the physical meeting or participate by electronic means
during the meeting); the meeting complies with the
conditions of Article 7:137 CAC.
> With the further relaxation of the Covid-19 restrictions on
(large) meetings, the “behind closed doors” option is no
longer available for ASMs in the spring of 20222.
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> A meeting held using solely electronic means, but with
no physical meeting at all (a “virtual-only” meeting) is not
an option under Belgian law. In practice, it can of course
happen that no or very few shareholders appear in person at
the physical meeting, for example because the shareholder
base is largely foreign and/or consisting of institutional
investors or because the company has organised a hybrid
meeting and shareholders have decided to use the electronic
participation method.
> In conclusion, we are back to the meeting modalities preCovid-19, with the exception of the minor flexibility discussed
below (see the answer to Question 5). It remains to be seen
whether listed companies will effectively return to the old
practice of an exclusively face-to-face ASM or whether, in
view of the broader trend of shareholder engagement, an
increasing number of companies will opt for webcasts or
even a true hybrid meeting.

Scenario A: Physical meeting
1. Is it required to webcast the meeting?
> A physical meeting is the minimum required by law: a
company must allow the shareholders to attend in person
or via a proxyholder of their choice (both modalities
must be offered). It is not required by law to webcast the
shareholders’ meeting or, more broadly, to provide for a
hybrid meeting (unless in the unlikely event where the
articles of association would require it).
> However, as mentioned above, some listed companies
might not find it opportune to return to the old practice
of an in person ASM only. In that respect, the 2020
Belgian Code on Corporate Governance recommends
that “The company should encourage the shareholders
to participate in the general shareholders’ meeting and
provide for communication technology in this respect,
to the extent necessary”3.
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Of course, the Belgian company law modality of written resolutions (Article 7:133 CAC), requiring unanimous written consent, is not practically feasible for listed companies with a large number of shareholders.

2

This Q&A assumes that, during the ASM season this year, there will be no new health measures in force interfering the mode of meeting.
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Scenario B: Physical meeting with webcast
2. Is a listed company allowed to webcast its shareholders’
meeting, without at the same time allowing its shareholders
to vote remotely during the shareholders’ meeting?
> Yes. In that case, it is recommended that the convening
notice for the shareholders’ meeting makes it clear that
the meeting does not constitute a hybrid meeting within
the meaning of Article 7:137 CAC. This is especially
recommended for companies that held a true hybrid
meeting last year and intend to hold a physical meeting
with webcast this year.
> As a reminder, the minimum required by law is a physical
meeting where shareholders may attend in person or via
a proxyholder of their choice. A webcast is not required in
addition (see the answer to Question 1).
3. What are the rules for “electronic voting” by shareholders
attending the shareholders’ meeting in person?
> This should not be confused with an electronic (hybrid)
meeting within the meaning of Article 7:137 CAC (see
Scenario C below). The fact that shareholders present in
person at the shareholders’ meeting have the opportunity
to cast their votes using an electronic device, such as a
voting box or a tablet, does not lead to a qualification as
an electronic (hybrid) shareholders’ meeting within the
meaning of Article 7:137 CAC.
> The CAC itself does not provide for specific rules or
requirements for such modalities. However, the voting
methods should be sufficiently transparent, secure
and user-friendly.

Scenario C: Hybrid meeting
(Article 7:137 CAC)
4. W
 hat is a hybrid meeting?
> A hybrid meeting is a shareholders’ meeting where electronic
means are used in addition to a physical meeting (i.e.
allowing shareholders to choose whether they attend
the physical meeting or participate by electronic means).
In order to qualify as an electronic meeting within the
meaning of Article 7:137 CAC, the meeting must comply
with the conditions stated in Article 7:137 CAC:
> The company must be able to verify the capacity
and identity of the shareholders on the basis of the
electronic means of communication used. The platforms
set up by specialist service providers will in principle
have the necessary features to make sure that this
requirement is met.
> The convening notice for the shareholders’ meeting must
include a clear and precise description of the procedures
relating to remote participation. Additionally, the company
must publish this information on its website.

> The means of communication must function as a “twoway communication” (e.g. so that the shareholder can
directly, simultaneously and without interruption follow
the debates, exercise its voting rights and ask questions
during the meeting through the webcast). Although the
CAC does not enter into this level of detail, it is, in our
view, not required that shareholders participating remotely
are offered the possibility of asking questions orally.
It suffices that they are allowed to type in their questions
during the meeting.
> However, the company can limit itself to a system of “oneway communication” until 31 May 2022 at the latest, on
condition that it has valid reasons and it justifies this in the
convening notice. In that case, the shareholders have the
ability to follow the course of the meeting live and to vote,
without being able to remotely intervene in the debate
(see the answer to Question 5).
> From a practical point of view, if the two-way
communication by electronic means is set up, the
members of the bureau of the shareholders’ meeting
must still be physically present at the place where the
shareholders’ meeting is physically organised. In contrast,
the members of the management body and the auditor
can validly participate remotely. The members of the
management body and, where appropriate, the auditor,
must through electronic means provide the necessary
explanations and answer questions from shareholders.
5. W
 hat is the practical relevance of the extension of
the temporary legal flexibility regarding modalities of
hybrid meetings?
> As mentioned, until 31 May 2022, the company can
limit itself to a system of “one-way communication”, on
condition that it has valid reasons and it justifies this in
the convening notice.
> It does not seem to have any immediate practical relevance.
In most cases, it will be difficult for a company to justify not
being able to offer shareholders the technical possibility of
asking remote questions in real time. Technologies that offer
the ability to vote remotely in real time in principle offer the
ability to ask questions remotely in real time as well.
6. Is it necessary for a company to amend its articles
of association before it can hold a hybrid meeting?
> No. Previously, an express authorisation in the articles of
association was required for holding a hybrid meeting.
This is no longer the case4.
7. Is a listed company required to organise a hybrid meeting?
Can shareholders complain if a company does not offer
that possibility?
> No, unless the articles of association provide otherwise.
8. If a hybrid meeting was held last year, must it be held in
hybrid form this year again?
> No, unless the articles of association provide otherwise.
9. If a hybrid meeting is held, can the listed company prevent
shareholders from attending in person or from sending the
proxyholder of their choice?
> No (see the answer to Question 1).
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Law of 20 December 2020.
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Voting in advance

Impact of Covid measures

10. W
 hat is the difference between voting by correspondence
and voting via a website, in each case before the meeting
(Article 7:146 CAC)? Is a listed company required to offer
that possibility?

12. Current applicable Covid-related measures and
potential evolution.

> Article 7:146 CAC provides for two modalities of remote
voting: voting “by correspondence” and voting via a website,
in each case before the shareholders’ meeting.

> An annual shareholders’ meeting should be qualified as a
private event in the sense of art. 1, 20° of the Royal Decree
of 28 October 2020. Indeed, shareholders wishing to attend
need to notify the company and need to comply with several
registration rules.

> Unlike the modalities of a hybrid meeting, voting by
correspondence and voting via a website before the meeting
may only be used if permitted by the articles of association.
If permitted, these modalities can be used in addition to the
modalities of a true hybrid meeting.

> We are currently in a state of “Code Orange” (see Royal
Decree of 17 February 2022). Unless the Council of
Ministers decides otherwise (which may well be the case),
the current status of Code Orange and its rules will remain
effective till 27 April 2022.

> Unless the articles of association provide otherwise, the
company is not legally required to offer these modalities.

> In times of Code Orange, indoor private events for groups
of up to 200 attendees are allowed. A CST is required to
enter an indoor venue with more than 50 attendants.
If more than 200 people are attending the event indoors,
the venue can only be used up to 80% of its total space
capacity. A mask is still obligatory during the event, unless
or until the participants sit down on one place where safe
distance is guaranteed.

> Voting “by correspondence” before the meeting: this is
done by the shareholder sending the completed and signed
form by post or by e-mail (after having printed the form and
having scanned or photographed the form, if the convening
notice so allows). The form must be in the company’s
possession no later than six days before the meeting.

> If the situation evolves to Code Red or Code Yellow,
these measures will be adapted accordingly. More
information on the colour codes can be found on the
Belgian Public Service of Health website.

> Voting “via the website of the company” before the
meeting: this is done by filling in and signing the form
directly via a website.
11. A
 rticle 7:146 CAC refers to the website “of the company”.
What about the website of a service provider?
> Article 7:146 CAC refers to the website “of the company”.
The use of the website of a service provider designated by
the company should also be fine. In that case, shareholders
should be able to vote until the day before the meeting.

13. In light of the evolution of the health situation, can
the meeting modalities as set out in the convening
notice be adapted once the convening notice has been
published?And if so, how?
> It is recommended to include an introductory paragraph in
the convening notice for the shareholders’ meeting stating
that, if public order (new health measures) so requires, the
company will communicate alternative modalities for the
shareholders’ meeting in line with these measures.
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